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!"!  Deontologic (“rules-based”) ethical theory and utilitarian (outcome-based) theory clash in 
clinical scenarios in which the interests of individual patients are pitted against the interests of 
larger populations.

!"!  In the United States, the predominant medical ethical principle is that of respect for the pa-
tient’s autonomy, and its expression is in the informed consent of patients for medical therapy.

!"!  Competent and autonomous individuals can make affirmative choices about their medical care 
and refuse any medical treatments, including lifesaving care. Competence is both functional 
and relative. Four elements of competent decision making are understanding, appreciation, 
reasoning, and evidence of a choice.

!"!  Minor patients have varying degrees of decision-making capacity, and they may have legal 
rights to make certain decisions. Pediatric patients should be involved to the degree that they 
can be in medical decision making, particularly regarding elective therapy.

!"!  Medical testing should follow the ethical principles of beneficence and nonmaleficence and 
should be based on clinically validated algorithms whenever possible. Medical tests with special 
social significance, such as pregnancy and human immunodeficiency virus testing, should be 
undertaken only with the patient’s informed consent and should not be undertaken without 
sound evidence that they are necessary and beneficial.

!"!  In general, the rights of pregnant women are weighed against the rights of fetuses in a decre-
mental fashion as the fetus approaches and surpasses viable age. Laboring women are able to 
give informed consent, and the validity of “Ulysses directives” at the time of labor is ethically 
arguable.

!"!  Use of restraints is antithetical to promotion of autonomy, and anesthesiologists have both ethi-
cal and legal obligations to determine whether such extreme intervention is warranted. Coerc-
ing or using physical or chemical means to force competent patients to undergo treatment they 
are refusing is both unethical and illegal.

!"!  Respect for patients’ autonomy requires that we disclose mistakes to release patients from mis-
conceptions about their medical past and enhance their ability to share decision making about 
their medical care.

!"!  An advance directive is a document executed by the patient before incapacity to provide the 
patient’s physicians with guidance in medical decision making when the patient cannot com-
municate for himself or herself: these directives include, but are not limited to, durable powers 
of attorney, living wills, transfusion decisions, do-not-attempt-resuscitation (DNAR) directives, 
and decisions regarding organ donation.

!"!  Surrogate decision makers explicitly act in “substituted judgment” to provide what the patient 
would have wanted and are not being asked merely for their own preferences. Surrogate deci-
sion makers at best only approximate the patient’s decisions.

!"!  Patients have moral and legal rights to refuse even life-sustaining therapy, including in the 
operating room. DNAR orders should not be automatically suspended for anesthesia and/
or surgery, but rather require reconsideration of risks and benefits; the goals and decisions of 
competent patients should generally be honored.

!"!  Terminal care requires special knowledge and experience on the part of the physician. It 
requires expertise in medically supportive therapy, management of problematic symptoms, 
knowledge about physiologic changes in the dying patient, support and counseling of patients 
and families, understanding and respect for the patient’s autonomy and religious and cultural 
practices and beliefs, the ability to work within complex healthcare teams, the ability to com-
municate well, and empathy.

!"!  Several interventions have special ethical implications—fluid and nutritional management; the 
administration of sedatives and/or narcotics that have the potential to hasten death; the institu-
tion of deep continuous sedation; the administration of neuromuscular blocking agents; and 
deactivating pacemakers, ventricular assist devices, and implanted cardioverter-defibrillators.
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Medicine is a respected profession with codes of behavior 
and definite rules of conduct. Modern medical practitio-
ners have tremendous power, recognized social import, 
and powerful financial interactions that touch nearly 
everyone’s lives. The American Society of Anesthesiolo-
gists (ASA) has established principles for the ethical man-
agement of patients.1 This chapter examines the ethical 
bases of the practices of medicine and the implications for 
anesthesiologists.

Ethical Theory

VIRTUE ETHICS, UTILITARIANISM, AND DUTY-
DRIVEN ETHICS

The classic “paternalism” of medical practice was derived 
from virtue-based ethics. In this view, the physician is a genu-
inely virtuous person with inherent qualities of competence, 
sincerity, confidentiality, and altruism, who naturally knows 
and does what is correct for the patient. The patient, unedu-
cated about medicine, has to trust the physician to decide 
what is best. Western society and legal systems have changed 
substantially since paternalism flourished, giving way to 
practices based in the four “pillars” of medical ethics: respect 
for patient autonomy, beneficence, nonmaleficence, and jus-
tice. Many different ethical frameworks are applied in modern 
medicine, but two of the most prominent frameworks relevant 
to western medicine are utilitarian ethics and deontology.2

In utilitarian ethics, actions are judged right or wrong on 
the balance of their good and bad consequences. A “right” 
action produces the most good, based on a perspective that 

gives equal weight to the interests of all affected parties. 
Utilitarian theory is compelling but falls short in defining 
which benefits are most important. Is it the “good” that all 
reasonable people want or the “good” defined by the indi-
vidual patient? What if the only way to maximize good is to 
commit an entirely immoral act? For example, what if the 
only way to win a war is to systematically torture children? 
Outcomes of actions continue to accumulate over time—
when on that continuum is it appropriate to determine that 
an action was right or wrong? The “good” act of saving an 
individual’s life today may be viewed through a completely 
different lens when, 20 years from now, that same individ-
ual is revealed as a mass murderer.

Utilitarian theory may be best when applied to analyz-
ing broad-based policies, in decisions regarding rationing of 
resources, and when attempting to resolve conflicting ethi-
cal obligations between several equally interested parties.

The premise of Kantian-based ethics (also called 
 deontologic—or duty-based—theory) is that features of 
actions other than their consequences make them right or 
wrong. Intention is more important than outcome. Further-
more, no person should use another exclusively as a means 
to an end, because each person is the end for which we 
should act. No person should be used to further the purposes 
of another person without that other person’s autonomous 
consent. Kantian philosophy would forbid killing one inno-
cent person to save another innocent person, for example.

Individualism and autonomy are valued highly in Western  
society, and people tend to turn to Kantian philosophy when 
ethical questions arise that balance the authority of the phy-
sician against the goals and values of individual patients.

!"!  Physician-assisted suicide (PAS) is the provision of medication and/or prescriptions to patients at 
their request for the purpose of ending their life. Euthanasia is the administration of medication by 
someone other than the patient for the express purpose of causing death. PAS and euthanasia are 
legal only in specific parts of the world, but they are strongly supported by the public.

!"!  Brain death is legally and medically defined as the point at which all cardiorespiratory function 
irreversibly ceases or all function of the whole brain irreversibly stops.

!"!  In donation after cardiac death (DCD), withdrawal of life support occurs with provisions for im-
mediate organ donation after cardiac arrest. Controversies around DCD include concerns about 
when cardiopulmonary death can be declared and whether medications that preserve organ 
function but may hasten the donor’s death can be administered.

!"!  Research in human subjects must balance many conflicting interests such as the needs and rights 
of the research subject; the hypothetic interests of future patients; and the physician’s financial, 
professional, and personal goals. The ethical conduct of research in human subjects follows three 
principles: (1) respect for autonomy, and the obligation to protect subjects with limited au-
tonomy; (2) beneficence, with obligations to minimize risks, maximize benefits, and ensure that 
the research design is scientifically sound; and (3) justice, the obligation to treat each person with 
regard to what is morally right and to ensure fair distribution of benefits and burdens.

!"!  Advances in understanding animal cognition have led most biologists to believe that many, if 
not all, animals are capable of feeling pleasure, pain, anticipation, and fear, and thus they expe-
rience both enjoyment and suffering. Allowing animal suffering because of pain, fear, sickness, 
or poor standards of care is a moral harm that must be avoided, mitigated, and weighed heavily 
against the benefits it produces.

!"!  U.S. professional organizations for physicians have consistently stated that participation in 
executions by physicians is unethical, and the American Board of Anesthesiologists states that 
participation in executions would constitute unprofessional behavior that would result in inves-
tigation and possible decertification of anesthesiologists.

!"!  “Conscientious objection” by physician to providing legally allowable medical care that violates 
their personal moral values is possible, but is limited and counterbalanced by a physician’s 
professional obligations to put the patient’s interests first.
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Some of the toughest ethical questions in medical prac-
tice occur when the rights and desires of individual patients 
conflict with social policies. Clashes between deontologic 
and utilitarian principles are common in the intensive care 
unit (ICU), in managed care settings, in end-of-life care, in 
transplant medicine, in triage during civilian mass casualty 
events, and in the care of poor and older patients whose 
medical management is funded by the government. In each 
of these settings, the will of the individual patient may con-
flict with broader principles of minimizing expense, fairly 
allocating scarce resources, protecting the broader interests 
of many patients, and determining where and how society’s 
healthcare dollars are best spent.

The political tradition of the United States provides a 
clear underpinning to individual freedom, and at the begin-
ning of the 20th century, the concept of the autonomy of 
patients began to emerge.!

Clinical Ethics

INFORMED CONSENT AND INFORMED REFUSAL

Legal and moral imperatives for informed consent are based 
on the ethical principle of respect for patient autonomy. 
Autonomy refers to the ability to choose without control-
ling interferences by others and without personal limita-
tions that prevent meaningful choices, such as inadequate 
information or understanding.2 Individuals have the right 
to determine what happens to them to the degree to which 
they are capable. In the United States, this right is rooted in 
constitutional guarantees of privacy and noninterference.3 
In 1914, the case of Schloendorff v Society of New York Hos-
pital established that it was the right of “every human being 
of adult years and sound mind to determine what shall hap-
pen to his own body.”4 In 1957, the term informed consent 
was first used in the case of Salgo v Trustees of Leland Stan-
ford Hospital, which established that it is not sufficient for 
physicians simply to secure consent; physicians have a duty 
to inform patients about the risks and alternatives to treat-
ment, in addition to the procedures themselves and their 
consequences.5

Respect for the patient’s autonomy requires physicians 
to respect decisions made by competent patients, but also 
to promote autonomy by removing barriers to compe-
tent participation in decisions. Such obstacles range from 
incomplete or inaccurate information to reversible medical 
conditions that impair a patient’s ability to understand the 
information given to him or her.

Competence and Capacity
Autonomy to make medical decisions cannot exist in the 
absence of competence. In the United States, competence is 
a legal determination, and capacity describes the necessary 
skills to participate in medical decisions. Most often, the 
terms are used interchangeably.3

Impairments of capacity can be temporary or permanent. 
Examples include some mental illnesses, dementia, imma-
turity, anxiety, and pain. Medication effects can variously 
impede competence, or improve it, depending on their effects 
and the context in which they are given. Older patients, 
patients suffering from mental impairment, and children are 

particularly vulnerable to having their participation in med-
ical decisions inappropriately curtailed or denied because 
their capacity to participate is frequently underestimated. 
Hearing loss, expressive aphasia, and other neurologic 
impairments can create the false impression that capacity 
is impaired. Many minors have the ability to make medical 
decisions but may be mistakenly excluded from the decision-
making process solely because of their age. Language bar-
riers can present significant challenges to communication.

Capacity is both relative and task specific. Patients may 
be able to understand and make decisions about medical 
issues while being unable to manage their financial affairs, 
for example.

Prejudice and paternalism permeate physician behavior 
in the informed consent process. Challenges to a patient’s 
competence frequently occur because the patient and the 
physician have a difference of opinion or values,3,6,7 and the 
majority of referred patients are found competent.3 Unwar-
ranted challenges of a patient’s capacity may, intentionally 
or not, serve to allow the physician to dismiss, rather than 
solve, a dilemma regarding a difficult patient’s wishes, since 
with a finding of incapacity, the physician’s paternalism 
cannot then be trumped by patient autonomy. In a retro-
spective study, Katz and associates commented that referrals 
for urgent or serious treatment put pressure on a consult-
ing psychiatrist to support the medical team’s wishes for 
intervention by simply declaring the patient incompetent.8 
Treatment refusal may simply reflect a patient’s prioritiza-
tion of other things (e.g., dignity, privacy, independence) 
other than medical outcomes, and not a problem with 
capacity—or it might reflect manageable emotions and val-
ues that disproportionately affect a patient’s choices, but  
do not necessarily rule out capacity.

Doctors are mistaken about patients’ preferences regard-
ing life-extending therapies and underestimate older 
patients’ desires for life-extending therapies in 30% to 40% 
of cases.9,10 Moreover, surveys indicate that physicians and 
other healthcare workers are likely to act on their personal 
prejudices regarding handicapped or impaired patients.11

Functional capacity for decision making must be judged 
separately from the perceived quality of the decision itself. 
Patients have the right to make “bad” decisions (i.e., deci-
sions that the physician feels are less than optimal) if they are 
competent and have appropriate information.7 Otherwise, 
the physician would merely prevail whenever a disagree-
ment occurred, and patient autonomy in medical decision 
making would be nonexistent.

How do we recognize competence? Competence is defined 
functionally, and it is task specific.2 It cannot be defined to be 
absent by the mere presence of specific diagnoses or medi-
cations.12 Furthermore, evidence of impairment is not suf-
ficient to prove incompetency. With such high value placed 
in the United States on autonomy and self-determination, 
incompetency is, and should be, a difficult bar to leap over, 
requiring that only persons with impairments “that place 
them at the very bottom of the performance curve” should 
be declared incompetent.12 A “sliding scale” approach to 
competence determinations, rather than an all-or-none 
approach, is endorsed by the President’s Commission for 
the Study of Ethical Problems in Medicine and Biomedi-
cal and Behavioral Research,13 and generally reflects how 
courts deal with competency cases.12
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Anesthesiologists frequently ask whether valid consent 
can be obtained after the patient has received premedica-
tion. Claims that premedications automatically invalidate 
consent demonstrate a lack of understanding of the concept 
of competence. If it were true that benzodiazepines and nar-
cotics, for example, automatically invalidate consent, then 
we would have to consider the consent of almost all chronic 
pain patients invalid. In one study, 37.5% of geriatric 
patients presented for surgery having taken self- prescribed 
medications and over 25% of these were analgesics and 
benzodiazepines.14 If competence were automatically 
invalidated by the presence of specific medications, then we 
would be forced to carry out drug testing on all preoperative 
patients before obtaining consent. While it is true that some-
times premedication can interfere with a patient’s ability to 
give consent, in some circumstances, patients cannot give 
consent without premedication. A patient who is in severe 
pain, for example, is unlikely to be able to focus on detailed 
risks and alternatives of a proposed procedure without first 
receiving medication. In that case, treatment of severe pain 
may actually improve competence during the informed con-
sent process.

How does the anesthesiologist determine if they are deal-
ing with a competent patient? Multiple reviews by compe-
tency consultants agree that there are several functional 
elements to competence: (1) Understanding - Can the patient 
receive and understand treatment-related information? (2) 
Appreciation - Does the patient have insight about the disor-
der and its consequences and potential treatment options? 
Does the patient understand that treatment could be benefi-
cial in some way? (3) Reasoning - Is the patient able to use 
logic to compare the risks and benefits of treatment alterna-
tives? And, (4) Evidence of a choice - Can the patient commu-
nicate a choice?3,12,15

In respecting and promoting patient autonomy in medi-
cal decision making, the anesthesiologist has an ethical 
duty to treat reversible conditions that interfere with medi-
cal decision making when doing so would not delay the 
medical treatment so much that it becomes irrelevant. Elec-
tive surgery may have to be postponed until expert consul-
tation for a determination of mental capacity or treatment 
of reversible conditions can occur. When surgery in an 
impaired patient is urgent, the anesthesiologist may have 
to rely on a surrogate decision maker or proceed with the 
best determination of the patient’s interests in mind. It is 
important to note that the mere presence of an emergency 
does not invalidate a competent patient’s rights to consent 
to or to refuse treatment. Overriding a competent patient’s 
wishes is unethical, even in emergency situations.16!
Disclosure
The informed consent process requires honest disclosure 
of medical information to the patient. U.S. courts generally 
rely on two standards of disclosure, termed the reasonable 
person (or objective person) standard and the subjective 
standard. In the reasonable person standard, the physician 
must disclose any information that a theoretically reason-
able person would want to know, and the risks or cluster of 
risks to which a reasonable person in the patient’s position 
would attach significance in deciding whether or not to forgo 
the proposed therapy.17,18 This standard does not require 
an exhaustive recitation of facts, and it acknowledges that 

not all information related to the procedure is integral to 
making a decision about whether to undergo that proce-
dure. The subjective standard recognizes that some patients 
may have special needs for specific information, and when 
that need is obvious or has been brought to the attention of 
the physician, the information must be disclosed. A concert 
violinist may have a specific need to know about the poten-
tial for nerve damage from an axillary block, while an opera 
singer may need to know that intubation may adversely 
affect the voice. In obtaining informed consent, the anes-
thesiologist should always ask the patient if there are any 
special concerns regarding the anesthetic, or anything he 
or she would want the provider to know. In general, legal 
and ethical standards now require that the physician (1)  
accurately discuss the therapy and its potential alter-
native—including no therapy—and (2) disclose the com-
mon risks, because they are more likely to happen, and the 
serious risks, because the consequences are severe.

The doctrine of therapeutic privilege is sometimes cited to 
avoid discussing risks, the reasoning being that discussing 
risks can psychologically or physically harm the patient 
by increasing stress. Studies of patients’ stress during the 
informed consent process do not support this concept. These 
studies show that patient stress is generally reduced after 
risk discussions19,20 and omission of such conversations is 
contrary to U.S. law. Although it is ethical to forgo or cur-
tail risk discussions at the patient’s request, it is not ethical 
for the physician to decide to do so unilaterally.

The physician-patient relationship is inherently unequal 
because of the physician’s knowledge and authority and the 
patient’s dependence on the physician for care. Physicians 
have ethical obligations to avoid exploiting their influence 
for the purpose of accomplishing their own ends. Although 
offering a rational basis for a medical choice is acceptable, 
it is always unethical to coerce or manipulate competent 
patients into decisions by presenting real or implied threats 
or by omitting or misrepresenting key information. In fact, 
such intentional manipulations are morally equivalent 
to lying to the patient, and thus invalidate the concept of 
informed consent entirely.21!
Legal Implications of Informed Consent
The informed consent process does not prevent legal liabil-
ity when adverse events occur. Flawed informed consent 
processes have been cited, however, as evidence of a lack 
of quality of care by the physician, and are associated with 
poorer litigation outcomes for the physician.22 The ASA 
closed-claims database reveals that informed consent is 
cited in approximately 1% of cases, and cases with inad-
equate informed consent documentation are associated 
with larger monetary awards.23 Studies show that the risk 
of a malpractice claim is directly related to the patient’s per-
ception of his or her relationship with the physician.24 The 
informed consent process provides one of the few opportu-
nities anesthesiologists have to establish that relationship, 
however brief, and the medicolegal importance of that pro-
cess should not be underestimated.!
Informed Refusal
The concept of informed consent is moot if the informed 
patient cannot refuse medical therapy, because every 
informed consent process would then have to end with 
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the physician getting his or her way. Examples of informed 
refusals in anesthesiology include requests to withdraw or 
withhold life-supporting care in the ICU; do-not-attempt-
resuscitation (DNAR) orders in the operating room; refusals 
of blood transfusions; and cases in which a patient refuses 
preoperative testing, such as human immunodeficiency 
virus (HIV) or pregnancy testing.

Informed refusal has concerns and requirements similar 
to those of informed consent. When patients refuse medical 
care or insist on what the physician believes to be subopti-
mal care, disclosure of the risks and benefits becomes even 
more important because these decisions may veer from 
options that are already widely accepted and for which the 
risks are believed to be lowest. It is easier to justify agreeing 
to the unusual preferences of a well-informed patient than 
to justify subjecting a poorly informed patient to unortho-
dox care.

Despite full information, patients may sometimes request 
or demand care that is unreasonable, either because it will 
adversely affect the performance of a surgical procedure 
or because it would be associated with unreasonably high 
risks. When a patient demands a technique that is inap-
propriate or outside of the realm of reasonable practice, the 
anesthesiologist is under no ethical obligation to provide 
that care. No physician can be compelled by a patient to 
practice negligently.!

Special Issues in Informed 
Consent and Informed Refusal

THE JEHOVAH’S WITNESS PATIENT

The classic example of a patient who refuses therapy in 
anesthesia practice is that of Jehovah’s Witnesses, many of 
whom believe that accepting a blood transfusion violates 
a Biblical injunction. The Jehovah’s Witness doctrine has 
been subject to change over time, with resulting inconsis-
tencies in religious practice regarding which, if any, blood 
components may be acceptable. Individuals interpret reli-
gious doctrines in light of their own spiritual contexts, and 
not all believers hold to the same tenets with identical fer-
vor. Church doctrines, like medical practices, evolve over 
time, and practices that are acceptable at one time may not 
be years later. Anesthesiologists and surgeons have cited 
individual and doctrinal inconsistencies as justification for 
ignoring the wishes of Jehovah’s Witness patients, but to 
do so is no more logical than assuming that every hyper-
tensive patient needs or will respond well to identical treat-
ment or that optimal treatments will not evolve over time. 
Moreover, any patient has the right to refuse blood transfu-
sion therapy, regardless of whether this desire is founded in 
religious preference. Such refusals have become more com-
mon in patients who are not Jehovah’s Witnesses, as blood 
transfusion therapy has been connected to infection risk 
and other complications.

Because of the differing beliefs of Jehovah’s Witness 
patients, the anesthesiologist must have a thorough and 
detailed preoperative discussion of possible therapies with 
the patient, and the conclusions should be documented in 
the patient’s chart. A physician who cannot comply with a 
competent adult patient’s desire to forgo transfusion has an 

ethical obligation to find an alternative caregiver whenever 
possible.25,26

The courts strongly support the rights of most adult 
patients to refuse blood products for themselves but have 
been inconsistent and have interfered in cases of some 
pregnant patients. Transfusion of pediatric Jehovah’s Wit-
ness patients by court order is common. However, this may 
become ethically and legally less acceptable as alternative 
bloodless therapies to maintain oxygen-carrying capacity 
evolve, as the Jehovah’s Witness church further defines its 
doctrines with regard to children, and as the capacity of 
children to consent to or refuse therapy is better understood.!

THE PEDIATRIC PATIENT AND OTHER PATIENTS 
WITH IMPAIRED COMPETENCE

The ethical practice of medicine weighs heavily toward 
adherence to the respect for autonomy of competent 
patients or advance directives of patients who were previ-
ously competent. Medical care of individuals who have 
never been autonomous relies on principles such as respect 
for human dignity, beneficence, avoidance of harm, and 
adherence to the principle of justice.

Children are examples of persons who may or may not 
yet be autonomous. Laws in each state define the age at 
which children become legally competent to make medical 
decisions (usually 18 years), but many younger children 
have the mental and emotional capacity to make medical 
decisions. Forcing such individuals to undergo treatments 
they do not want is unethical and could be illegal as well.

Decision-making capacity in children is variable. Most 
2-year-old children are clearly not able to make medical 
decisions. However, the range of capability in children as 
young as 7 or 8 years old is wide. In one study, children 6 
through 9 years of age who were invited to participate in 
influenza vaccine research asked pertinent questions about 
individual risks and benefits and whether their community 
and other children would benefit.27 Studies suggest that the 
average 12-year-old adolescent has capabilities that are 
required in medical decision-making, but differing influ-
ences of the brain’s well-developed reward system coupled 
with underdevelopment of the brain’s control systems sug-
gest that decision-making capacity may in fact be dimin-
ished in specific contexts in this age group.28

Most states recognize “emancipated minor” status, in 
which a court determines that a minor can legally make 
medical decisions for himself or herself. Legal exceptions to 
the age of consent are recognized in most states when treat-
ment is believed to be in the minor’s best interest and when 
a requirement for parental consent would interfere with the 
child’s ability to receive medical help. The law recognizes 
that, tragically, some conditions for which a minor seeks 
therapy may even be the result of parental abuse and seek-
ing parental permission for treatment may actually further 
endanger the minor. One quarter of pregnant teens are at 
risk for physical or sexual assault, and the most common 
perpetrator is a member of their family.29 Thus, minors are 
allowed in many states to consent for treatment for sub-
stance abuse, sexually transmitted disease, mental illness, 
and medical care affecting pregnancy, including abortion, 
without seeking parental consent. When a minor has deci-
sion-making capacity but is not “emancipated,” a judge 
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may declare the child to be a “mature minor” with decision-
making rights.

Ideally, individuals of any age should be involved in 
medical decisions to the degree that their capacity allows. 
Children ages 7 to 17 have been shown to desire compre-
hensive perioperative information, including details of 
the procedure and anesthesia, risks, and complications.30 
A minor with capacity to make decisions should not be 
coerced or restrained under most circumstances.31 Deter-
mining whether a minor has such capacity may require for-
mal consultation and assessment. The American Academy 
of Pediatrics has stated that physicians who care for chil-
dren “should give serious consideration to each patient’s 
developing capacities for participating in decision making, 
including rationality and autonomy.”32 The term assent 
rather than consent is used to refer to agreement to treat-
ment from children who do not fall into legal categories, 
such as age, that award adult rights. Recently, authors 
have suggested that informed consent rather than assent for 
medical research participation should be applied to children 
ages 12 and up.33

When children dissent from medical care, persistent 
refusals may be ethically binding, particularly in the case of 
participation in research. Medical personnel should respect 
the wishes of a patient who withholds assent and should try 
to gain a better understanding of the patient’s situation or 
deal with his or her fears. “A patient’s reluctance or refusal 
to assent should also carry considerable weight when the 
proposed intervention is not essential to his or her welfare 
and/or can be deferred without substantial risk.”32

Ethical Challenges of Preoperative Testing
The ethical implications of genetic testing have been widely 
discussed in the literature, but the ethical implications of 
routine medical testing have been largely overlooked by 
professional societies. The performance of diagnostic tests 
does have ethical dimensions, however. We generally 
undertake such tests precisely because we intend to help the 
patient (beneficence) or to use the information to minimize 
other risks (nonmaleficence). Certain medical tests may 
also carry implications for the patient’s autonomy, privacy, 
and even social justice.!

ROUTINE PREOPERATIVE TESTING PROTOCOLS

Preoperative testing may help identify unrecognized or 
disguised conditions that could adversely affect anesthetic 
risk. All medical tests carry risks, however. False-positive 
and false-negative results may either label patients as hav-
ing a condition they do not have or inappropriately assure 
patients that they do not have a condition that they do. Erro-
neous results may lead either to further testing or to inap-
propriate and unnecessary therapy associated with further 
complications. Errors can also cause patients to be deprived 
of important therapy they would otherwise receive. Tests 
sometimes have accompanying physical complications, 
and they are certainly always associated with economic 
costs. Systematic over-testing increases the costs of health 
care for entire populations, unnecessarily burdening an 
already costly system, and diverting badly needed funds to 
unnecessary enterprise. Medical tests may involve prob-
lems of conflicts of interest if the ordering physician has an 

economic relationship with the entity that carries out the 
tests. Additionally, not all medical tests are ethically equiv-
alent. Certain tests, such as pregnancy testing and HIV test-
ing, may have complex social consequences and can lead to 
serious, avoidable harms.

Modern medicine is a science that incorporates theo-
ries that are expected to be consistent and generalizable. 
Although all data are deeply theory laden, the practice of 
evidence-based medicine (EBM) is founded on the concept 
that conscientious, judicious, and explicit use of the best 
available medical evidence should be integrated with clini-
cal experience derived from systematic research in making 
decisions about the medical care of individual patients. In 
general, nonsystematic clinical experience, anecdote, and 
untested theory are not sufficient grounds for clinical deci-
sion making.

EBM and medical ethics share common principles and 
goals: both are aimed at maximizing benefits and mini-
mizing risks, as well as at involving the patient in shared 
decision making. Using EBM to guide clinical testing and 
therapy is supported by analysis of traditional therapies 
that were never subjected to rigorous testing and that, 
on examination, were shown to be not only unhelpful to 
patients but possibly harmful. One Cochrane review, for 
example, found that administration of human albumin, a 
mainstay of therapy for treatment of shock, may be associ-
ated with increased mortality.34 Another Cochrane review 
demonstrated that although mammography screening 
will prolong the life of 1 in 2000 women over a 10-year 
period, it will lead to the false diagnosis of cancer and the 
institution of cancer treatment in 10 women during that 
same period; these findings raise serious questions about 
the benefits and risks of routine mammography.35 Using 
systematic evaluation of medical diagnostic testing to 
develop principles of preoperative testing not only serves 
the ethical principles of beneficence and nonmaleficence, 
but also permits us to provide patients with accurate and 
up-to-date information on the potential benefits of tests to 
aid their understanding and input in their medical care—
thus honoring the principle of respect for the patient’s 
autonomy.

Conversely, EBM presents potentially significant ethical 
concerns. In relying on traditional medical experimenta-
tion, EBM may not sufficiently account for the role of social 
and cultural factors (e.g., poverty, ethnicity, spirituality, 
and gender) in health, and instead may rely too heavily on 
a narrowly drawn biomedical model of the patient’s experi-
ence of health and disease. In the words of Rogers, “those 
with the greatest burden of ill health are disenfranchised, 
as there is little research that is relevant to them, there is 
poor access to treatments, and attention is diverted from 
activities that might have a much greater impact on their 
health.”36

Despite its limitations, it nevertheless seems reasonable to 
believe that in trying to maximize beneficence and minimize 
nonmaleficence, EBM provides at least an improvement in 
the search for a rational, cost-effective approach to medical 
testing over simply adopting “traditional” therapies or pro-
tocols without evidence that they will contribute to accom-
plishing those goals. Applying medical tests inappropriately 
can cause very real harm to patients. Simply stated, if medi-
cal care is not valid, then it is not ethical.
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Evidence that routine tests or traditional patterns of pre-
operative testing enhance perioperative outcomes is scant. 
Large population studies of many routine preoperative tests, 
such as coagulation screening,37 chest radiography,38 and 
electrocardiography,39 have, on the contrary, found that 
these tests increase costs without necessarily positively 
affecting outcomes and can even lead to detrimental out-
comes. The ASA Task Force for Preanesthesia Evaluation 
acknowledged that most routine testing is not necessary.40 
When evidence-based algorithms for preoperative testing 
are available and have been appropriately validated clini-
cally, they should be used to guide clinical decision making.!

ROUTINE PREOPERATIVE PREGNANCY AND 
HUMAN IMMUNODEFICIENCY VIRUS TESTING

Social risks of preoperative testing may not be as obvious to 
the physician as medical risks, but they can be the source of 
significant harm. Examples of tests that can produce social 
harm and are of limited preoperative utility are HIV and 
pregnancy tests. Both tests have serious ethical consider-
ation; have limited, if any, beneficial impact in the setting 
of surgery; may have serious social and economic conse-
quences for the patient beyond the operating room; and 
require the patient’s informed consent.

HIV tests are often ordered for the purpose of singling 
out patients for whom extra universal precautions could be 
taken to reduce transmission in the operating room. Most 
surgeons and anesthesiologists believe that compulsory 
HIV testing would reduce their risk of exposure, and many 
believe incorrectly that this testing is the physician’s pre-
rogative and can be done without the patient’s consent.41

However, HIV testing does not necessarily yield safer 
anesthetic management and is more costly than diligent 
application of universal precautions.42 In low-prevalence 
populations, testing is more likely to give false-negative 
results that wrongly reassure operating room workers that 
a patient is not infected. This may paradoxically increase 
the risk of HIV transmission if relaxation in vigilance is the 
result.

HIV tests can result in loss of employment, insurance 
coverage, or both. Seropositive women can experience 
marital breakup, abandonment, verbal abuse, and physical 
violence if their status is disclosed.43,44 The threat of com-
pulsory HIV testing almost certainly would prevent some 
patients from seeking needed surgical care.41

Routine preoperative pregnancy testing has ethical rami-
fications analogous to those of HIV testing. Despite pervasive 
beliefs to the contrary, studies do not conclusively demon-
strate that anesthetic agents lead to early fetal loss, and no 
anesthetics have been clearly associated with teratogenic 
effects.44-47 Studies have also shown that even adolescent 
girls generally accurately report the possibility of pregnancy 
when asked privately.48 Legal ramifications of not routinely 
testing for pregnancy preoperatively have been virtually non-
existent, and fewer than one third of practices in the United 
States require such testing.49 A positive pregnancy test may 
have extremely negative consequences if a vulnerable patient 
is in a social situation in which pregnancy is not accepted. Up 
to two-thirds of sexual assault victims are minors, and some 
are the result of child rape within the home. Abandonment, 
negative family interactions, and violence to the patient or 

her fetus, or both, may all occur, as reactions to revelation 
of the pregnancy, attempts to hide a sexual domestic crime, 
or even in some cases as “honor killings.”50 Referral of preg-
nant adolescents to child protective services should be consid-
ered.49 In many states, it is illegal to disclose or even insinuate 
a child’s pregnancy status to her parents, regardless of her 
age. Therefore, the anesthesiologist who discovers an adoles-
cent patient’s pregnancy has few comfortable or legal options.

Many patients may choose not to undergo an elective 
surgical procedure if they know they are pregnant. How-
ever, coercing a female patient to have a test against her 
wishes and that she may find insulting explicitly violates 
the principle of the patient’s autonomy. The physician’s 
self-interest is not adequate justification for disregard-
ing a patient’s autonomy or violating a patient’s privacy. 
The ASA Task Force on Preoperative Testing and the ASA 
Committee on Ethics jointly recommended that anesthesi-
ologists offer the choice of preoperative pregnancy testing to 
any female patient who may desire it, explain the potential 
risks and benefits, and obtain informed consent or informed 
refusal for the test.40!

Ethics of Anesthesia Involving 
Pregnant Women

MATERNAL-FETAL CONFLICTS

In general, the rights of pregnant women to refuse therapy, 
even if it will be detrimental to their fetuses, are protected 
under right-to-privacy provisions in the U.S. Constitution. 
Those rights are weighed against potential harms to the 
fetus in a decremental fashion as the fetus approaches and 
surpasses viable age. When the fetus is of nonviable age, the 
mother’s rights prevail. Court decisions have consistently 
upheld the rights of pregnant women to have abortions, to 
not be subjected to drug testing, and to forgo transfusions 
early in pregnancy. Attempts to charge women with child 
abuse, child endangerment, drug trafficking, murder, and 
attempted murder for activities deemed dangerous to their 
fetuses have almost uniformly failed.51 In general, women 
do not lose their rights to bodily integrity and informed con-
sent when they become pregnant, and neither fetal “rights” 
nor state interests supersede a pregnant woman’s right as 
medical decision maker.

The American Academy of Pediatrics Committee on Eth-
ics outlined conditions that in their view are necessary to 
override a mother’s refusal of care: (1) the fetus will suffer 
irrevocable harm without the treatment, (2) the treatment 
is clearly indicated and likely to be effective, and (3) the risk 
to the woman is low.52 The American College of Obstetri-
cians and Gynecologists condemned the use of coercion 
in pregnant women and advocated counseling the patient 
carefully about risks, as well as consultation with an ethics 
committee.53!

INFORMED CONSENT IN LABORING WOMEN

The validity of informed consent for epidural anesthesia 
in laboring women is a topic of concern to anesthesiolo-
gists, who periodically raise the question whether laboring 
women are able to consider and weigh the risks of labor 
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analgesia sufficiently while they are in pain. Although 
ideal conditions for informed consent are often lacking dur-
ing labor, it is important to realize that the ideal is seldom 
achieved even in elective surgical patients; therefore, it is 
crucial to distinguish between conditions that are not ideal 
from conditions that are not adequate.

Despite concerns by anesthesiologists, most studies 
show that laboring women have the same capacity to give 
informed consent as the general surgical population,54,55 
are able to recall details of the consent process long after 
labor is finished, and indicate that labor did not alter their 
decision making.56 Furthermore, studies show that the 
presence or absence of labor pain has minimal effect on a 
woman’s ability to recall analgesia risks and other elements 
of the informed consent process later.55,57 Some investiga-
tors argue that it is only after the patient enters active labor 
and she can assess for herself the severity of pain and con-
sequences of proceeding without analgesia that she can be 
fully informed.54

An ethical conflict can arise in the case of so-called 
Ulysses directives in which, before labor, a woman executes 
an advance directive that refuses epidural analgesia and 
instructs doctors to ignore her pleas for epidural anesthesia 
at the time of labor should she change her mind. Although 
some experts suggest that ignoring the Ulysses directive 
disrespects a woman’s long-term preferences, others argue 
that “information and valid experience are critical prereq-
uisites for autonomous decision making” and that only the 
current wish (to receive an epidural) is ethically relevant.58 
Such cases appear to have no clear and unequivocal ethical 
ground on which to proceed, and circumstances must guide 
the physician. However, if an anesthesia practice decides 
to disregard Ulysses directives routinely, this should obvi-
ously be disclosed to patients in advance of labor whenever 
possible.!

The Uncooperative Patient—
Coercion and Restraint

The use of physical restraint to control medical research 
subjects was first directly addressed in the Nuremberg 
Code following the Doctors’ Trial in 1947 to 1949 and is a 
continuing subject of intense scrutiny.59 For anesthesiolo-
gists, chemical restraints often replace physical ones, but 
the ethical issues are the same. Anesthesiologists are often 
asked by medical colleagues to chemically restrain uncoop-
erative patients. Use of restraints is antithetical to promo-
tion of autonomy, and anesthesiologists have both ethical 
and legal obligations to determine whether such extreme 
intervention is warranted. Coercing or using physical or 
chemical means to force a competent patient to undergo 
treatment that he or she is refusing is both unethical and 
illegal. Refusal of medical care and angry behavior are not 
proof of incompetence, intoxication, or inability to make 
medical decisions.60

When faced with the uncooperative adult patient, ques-
tions to ask include the following: (1) Is the patient clearly 
incompetent or merely angry and uncooperative? Does the 
patient show evidence of neurologic impairment, acute 
intoxication, or severe mental disability? (2) Is the patient 
in imminent danger? (3) Does the patient pose a direct 

threat to staff or other patients? (4) Does a compelling need 
to treat life-threatening injuries exist? In the absence of any 
of the foregoing, the use of coercion or physical or chemi-
cal restraints is neither ethical nor legal. Physicians may 
be forced in some situations to act within a time frame that 
does not permit lengthy evaluation of a patient’s compe-
tence or a protracted search for a surrogate decision maker. 
The standard applied in such cases would be to do what a 
“reasonable” person would wish. Coercion or restraint (or 
both) in such situations is not ideal, but it may be necessary 
and ethically permissible.

The uncooperative child presents special ethical con-
cerns. When a patient who does not have the capacity to 
make healthcare decisions dissents from medical care, the 
anesthesiologist is ethically required to provide care that is 
most likely to benefit the patient and prevent harm while 
preserving the dignity and safety of the patient. Although 
violation of respect for autonomy is technically not pos-
sible in a patient who does not have autonomy, violations 
of principles of beneficence, nonmaleficence, and respect 
for dignity certainly are. Indiscriminate use of physical or 
chemical restraints is not without physical risk, and the fear 
and anger provoked by such tactics can lead to future aver-
sion of medical care and mistrust of healthcare providers. 
The American Academy of Pediatrics Committee on Child 
Abuse and Neglect stated that restraint should not be used 
in pediatric care “unless it is necessary for proper diagnosis 
and treatment in a sick child, as in the case of a child with 
a high fever and potential ear infection, or in emergency 
situations.”61

Behavioral control in the uncooperative child or incom-
petent adult should focus on alternatives to physical 
restraint, such as offering choices on how to go to sleep and 
use of fantasy or hypnotic suggestion. Despite many possible 
social, economic, and scheduling pressures to the contrary, 
delaying or rescheduling a surgical procedure in a hysteri-
cal patient is better than using coercion or force. Delaying 
elective surgery may reduce stress, allow adequate premed-
ication, and promote safer induction conditions. If medical 
care is urgent, or if delay is unlikely to result in better condi-
tions for the patient, then the anesthesiologist should pro-
ceed in a manner designed to preserve the patient’s dignity 
and safety.!

Truth Telling—Disclosure of 
Errors and Apology

Nonmaleficence has been a foundational principle for the 
medical profession since the time of Hippocrates, and this 
principle draws no distinction between deliberate and unin-
tended harms. Medical care is fraught with uncertainty, 
risk, and error. Harms resulting from unexpected complica-
tions, accidents, systems issues, and medical mistakes are to 
be avoided with equal diligence whenever possible.

Wu and colleagues defined a medical mistake as “a 
commission or omission with potentially negative conse-
quences for the patient that would have been judged wrong 
by skilled and knowledgeable peers at the time it occurred, 
independent of whether there are any negative conse-
quences.”62 Medical errors occur in 3% to 5% of all hospi-
talizations.63 More than 40% appear to be preventable, and 
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more than 15% result in patients’ deaths.64 In 1999, the 
release of the Institute of Medicine’s report To Err Is Human 
focused public and political attention on the terrible fallout 
of medical errors in the United States.65

Studies showed that 76% of physicians admitted to a seri-
ous medical error that they did not disclose to the patient,66 
and 22% of physicians indicated that they would not dis-
close an error that caused a patient’s death.67 Reasons 
cited for a physician’s reluctance to disclose errors included 
personal shame, fear of loss of prestige in the physician’s 
cohort, fear of direct reprisal, lack of experience in disclosing 
uncomfortable information, fear of causing further harm 
(emotional or psychological) to the patient and family, and 
fear of litigation. In many cases, legal advice to physicians 
has discouraged disclosure and apology in the erroneous 
belief that these tactics decrease medicolegal liability.

Obfuscating the root cause of a patient’s complication 
when it is caused by a medical error is not difficult in the 
physician-patient relationship because the physician has 
unique expertise and is the recipient of unique trust. Fur-
thermore, a minimum standard of disclosure simply does 
not exist. The Code of Ethics of the American Medical Asso-
ciation (AMA) states that patients have a right to be free 
of misconceptions about their medical condition and that 
physicians have ethical obligations to “inform the patient of 
all the facts necessary to ensure understanding of what has 
occurred.”68 However, the AMA Code of Ethics addresses 
only “harms” and not “errors, thus implying no duty to 
disclose medical errors that do not lead to harm. Although 
some experts state that physicians may have a lesser obliga-
tion to disclose harmless errors and/or “near misses,” it is 
nevertheless arguable that they should consider doing so. 
The physician has little to lose, and such disclosures may 
enhance discussion of medical care with the patient and 
result in a strengthened doctor-patient relationship. Legal-
istically, some experts consider full disclosure of medical 
errors to be an extension of the legal principle underlying 
informed consent: “Clearly, if the patient is entitled to know 
the risks of a procedure and what could go wrong prior to 
giving their consent, it follows that they would be entitled 
to know if something has in fact gone wrong, regardless of 
whether it was unanticipated.”69

Respect for patients’ autonomy requires that we disclose 
mistakes that harm patients because in so doing we release 
patients from misconceptions about their medical past and 
enhance their ability to share decision making about their 
medical care. Disclosure prevents mistaken attribution by 
the patient of adverse consequences to noncontributory 
causes. Disclosure is usually necessary for informed consent 
for treatments to address complications of the error. Disclo-
sure may enhance patients’ trust in physicians. Moreover, 
disclosure may facilitate a patient’s obtaining just and fair 
compensation for economic consequences of the injury, 
such as lost work and pay.

The concern that disclosure of errors to patients will 
increase litigation or decrease patients’ trust, either in the 
doctor involved or in doctors in general, has not been borne 
out. Studies have suggested that full disclosure of a medi-
cal error reduces the likelihood that patients will change 
doctors, improves patients’ satisfaction, increases trust 
in the physician, and leads to a more positive emotional 
response.70 Studies also have demonstrated that patients 

take legal action because they want more honesty from 
their physicians and assurances that the physician has 
learned from the mistake and that future patients therefore 
are less likely to suffer.71

An often-ignored aspect of medical errors is the effect 
that errors and disclosures have on physicians and other 
healthcare workers, who experience anxiety, fear, guilt, 
shame, self-doubt, anger, and disappointment. Damage to 
physicians, nurses, and others can be both long-lasting and 
severe, particularly following serious errors, manifesting as 
substance abuse and suicide. In a survey of anesthesiolo-
gists, 84% had been involved in at least one unanticipated 
death or serious injury, 88% stated they needed extended 
time to recover, with 19% stating they never fully recovered 
after the event. Twelve percent considered a career change. 
Even though 67% considered their ability to provide care 
was compromised in the first 4 hours following the event, 
only 7% were given time off. Five percent admitted to turn-
ing to drugs or alcohol as a coping mechanism.72 Most anes-
thesiologists report inadequate support from colleagues or 
their institution in coping with such events.73

Physicians benefit from a sense of relief after disclosure 
and, at least in many cases, the forgiveness of the patient.74 
Disclosure helps physicians learn and improve their prac-
tice. Failures to report errors, learn from errors, and com-
municate errors and their potential solutions within a 
healthcare system are major causes of medical errors 
themselves. One could argue that a physician who does not 
disclose a preventable error, such that it is repeated, bears 
responsibility for harm not only to his or her own patient, 
but also to all future patients in whom the error could have 
been prevented had it been disclosed.

Disclosure can present some harm to the physician: 
disclosure is stressful, litigation may result, malpractice 
premiums may increase, and future employment may be 
adversely affected. However, in the doctor-patient rela-
tionship, ethical frameworks hold that benefits and harms 
to the patient should hold more weight than benefits and 
harms to the physician.

Do we have an ethical duty to disclose the errors of others? 
Legally, some North American courts have held that we do 
not,69 and social norms about “tattling” on others are pow-
erful deterrents to such disclosures. The reporting physician 
may hesitate because of a lack of definitive information, 
potential accusations of interfering in the doctor-patient 
relationship of another, worry that professional interac-
tions such as patient referrals and performance evaluations 
may be affected, and fear of libel suits. When a physician 
observes a medical error committed by another physician, 
the options include nondisclosure, recommendations to the 
involved physician to disclose the error, disclosure of the 
error to a third party such as a risk-management group, 
or direct disclosure to the patient. Although no strict legal 
guidelines are in place, ethical principles favor actions that 
lead the patient to have a full understanding of what has 
occurred during his or her medical care.

Apology (as opposed to disclosure) remains a contro-
versial aspect of communication following medical errors, 
largely because of fear that it could be used as an admission 
of negligence in subsequent litigation. Yet apology appears 
in many cases to decrease the risk of subsequent litigation, 
and lack of apology is a commonly cited reason among 
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malpractice plaintiffs for their legal action.75 Spurred on 
by a desire to reduce litigation, many states have enacted 
“apology laws” that prohibit use of various types of apolo-
gies in court against physician defendants in malpractice 
cases. The impact of these laws and the impact of apologies 
on the incidence and outcomes of malpractice litigation 
remains unclear, although significant numbers of patients 
who have sued physicians indicate that an apology would 
have prevented them from doing so.

ADVANCE DIRECTIVES AND SURROGATE 
DECISION MAKERS

Critical decisions regarding medical care often arise when 
patients are too ill to formulate or express decisions regard-
ing medical interventions. Advance directives were developed 
after several legal decisions affirmed that patients can refuse 
even lifesaving medical care and that clear and convincing 
evidence of the patient’s wishes is needed to allow surrogate 
decision makers to request withdrawal of life-sustaining 
therapies.76 An advance directive is a document executed 
by the patient before incapacity to provide the patient’s 
physicians with guidance when the patient cannot com-
municate for himself or herself. Such directives include the 
following: living wills, which detail the therapies a patient 
would accept or refuse in the case of terminal incapacity; 
DNAR orders; and any other preferences regarding medical 
care decisions.

A surrogate decision maker is someone whom the patient 
has appointed to make healthcare decisions for him or her 
(a durable power of attorney [durable POA]) or an individ-
ual with other legally recognized authority by virtue of his 
or her relationship with the patient.

A durable POA for healthcare decisions may be given  
by the patient to a specific person he or she designates to 
make healthcare decisions for them if they become inca-
pacitated. The authority vested in a POA supersedes most 
other decision makers, including family members, except a 
court-appointed guardian.

When the patient has not designated a durable POA, 
doctors rely on family members to make decisions for the 
patient. Many states have a legally defined hierarchy of 
decision makers. Commonly, the surrogate hierarchy is the 
spouse or legally recognized domestic partner, followed by 
the children, if all are in agreement, then parents, if both are 
in agreement, and then siblings, if all are in agreement. The 
anesthesiologist should familiarize himself or herself with 
the specific laws of the state in which they practice.

Surrogate decision makers are explicitly trusted to act in 
“substituted judgment” to provide what the patient would 
have wanted and theoretically are not asked merely for their 
own preferences. However, surrogate decision makers at 
best only approximate the patient’s decisions because their 
interpretation is subject to their own biases, values, and 
psychological agendas. Incompetent patients can be emo-
tionally and financially burdensome, and decision makers 
may have conflicts of interest that distort their beliefs and 
testimony about what the patient would have wanted.

Studies demonstrate that patients and their proxies 
only infrequently discuss issues and values involving life- 
sustaining technologies. Discrepancies between patients 
and proxies are often significant in the assessment of 

patients’ emotional health and satisfaction. Neither physi-
cians nor proxies can always accurately predict the patient’s 
preferences for life-sustaining therapies.77,78 Nevertheless, 
with all the imperfections, proxy decision making may be 
the only option if a patient has not left specific directives.

Medical Decisions That May Require a Court Order
Some medical treatments have intense cultural connota-
tions, may involve limitation on private freedoms such 
as reproduction, or may have historically been subject to 
abuse. Decisions regarding these interventions cannot be 
made by a surrogate decision maker (even if one is avail-
able) and require a court review. Examples of such treat-
ments in many states include sterilization and electroshock 
therapy.

The anesthesiologist should review the patient’s record 
before taking the patient to the operating room and ascer-
tain (1) whether the patient has advance directives, (2) who 
the patient’s surrogate decision makers are, (3) whether the 
procedure is legally allowed with consent from a surrogate 
decision maker, and (4) in special cases, whether an appro-
priate court order has been obtained.!
Do-Not-Attempt-Resuscitation Orders in the 
Operating Room
Up to 60% of anesthesiologists wrongfully believe that 
DNAR orders are automatically suspended during anesthe-
sia and surgery. The ASA,25 the American College of Sur-
geons,79 the Association of Operating Room Nurses,80 and 
The Joint Commission81 all published practice guidelines 
requiring reconsideration, not abandonment, of the DNAR 
orders in the perioperative period.

The causes and outcomes expected with a cardiac arrest 
in the operating room are different from what may happen 
outside the operating room, although they are still poor, 
with a “viable” survival of only about 25%.82 It is impor-
tant, therefore, that patients be informed of the risks and 
benefits of cardiac resuscitation so that they can best deter-
mine whether to ask for their DNAR order to be suspended 
during the perioperative period.

Although the patient’s primary care physician may have 
introduced the idea of DNAR orders to the patient or the 
surrogate decision maker, it is the anesthesiologist’s duty to 
discuss the risks and benefits of resuscitation in the setting 
of anesthesia and surgery before undertaking the patient’s 
care. The anesthesiologist should include in this discussion 
the following steps: (1) determine the patient’s goals regard-
ing surgery and resuscitation; (2) establish exactly what is 
meant by “resuscitation,” in contrast to routine anesthetic 
care; (3) educate the patient about the risks and benefits of 
resuscitation in the operating room setting; and (4) docu-
ment the agreements reached with the patient about which 
interventions commonly associated with resuscitation are 
acceptable to him or her. Such interventions could include, 
but are not limited to, intubation, administration of vasoac-
tive drugs, administration of direct current countershock, 
and institution of chest compressions. Many patients who 
express reluctance about resuscitation during surgery actu-
ally most fear burdensome collateral outcomes, such as per-
manent neurologic impairment, rather than the process of 
resuscitation itself. Education and discussion may reassure 
these patients about the potential outcomes of resuscitation 
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in the operating room and can establish ground rules for 
discontinuing interventions postoperatively if they do not 
lead to a chance of meaningful recovery.

Surgery depends on the cooperation of many caregivers 
with differing expertise, each with independent ethical obli-
gations to the patient. Resuscitation agreements must be 
discussed with other members of the operating room team. 
This communication prevents crucial disagreements from 
occurring during a critical event when treatment decisions 
must be made quickly. It also allows “conscientious objec-
tors” to withdraw from the healthcare team.

Advance directives are legally and ethically binding. 
Despite clear, consistent, and forceful legal decisions, 
physicians have ignored DNAR directives under the false 
assumption that the legal authority of advance directives 
and living wills is not binding in the operating room or that 
the physician has discretion in deciding when to follow or 
ignore such directives—and families have sued for signifi-
cant monetary damages for the costs of continued health 
care and punitive damages for the pain, suffering, and men-
tal anguish of the patients’ survivors when DNAR instruc-
tions are ignored.83,84

In 1990, the U.S. Congress passed the Patient Self-Deter-
mination Act that recognizes a competent patient’s right 
to refuse any medical therapy, including life-sustaining 
therapy, and requires medical institutions and providers 
to advise patients of these rights and ask about their pref-
erences.76 Compliance with the act is required in order to 
participate in Medicare and Medicaid reimbursements. Fur-
thermore, in 2006, the American Civil Liberties Union filed 
suit against a group of New Mexico orthopedic surgeons 
who were requiring patients to sign away their rights to 
DNAR as a requirement of surgery, arguing that this not 
only violated the 1990 Patient Self-Determination Act, but 
denied patients their constitutional rights. The surgeons 
were required to desist in that practice, publicize the change 
in policy (to respect DNAR), and pay attorneys’ fees and 
various other fines.85

Finally, DNAR orders must never be construed as an 
excuse to not “care” for the patient. A patient’s decision 
to forgo resuscitation does not imply a wish to avoid other 
beneficial interventions. Placement of a pulmonary artery 
catheter, for example, may help ensure optimal manage-
ment of a frail patient who has a DNAR order and enable the 
anesthesiologist to avoid situations in which the patient’s 
DNAR status becomes pivotal.!

END-OF-LIFE DECISION MAKING

A 1996 review by the AMA showed that the following end-
of-life issues were of foremost importance to patients: con-
trol over the timing and location of death; management of 
symptoms such as pain, dyspnea, anxiety, and depression; 
financial management of medical care; and maintenance 
of therapeutic options, including physician-assisted suicide 
(PAS).86

Withdrawal or Withholding of Medical Therapies
Between 2000 and 2010, about one-third of deaths in the 
United States occurred in short-stay general hospitals.87 
Patients and doctors alike recognize that aggressive medi-
cal therapy may not be desired or even appropriate in the 

presence of advancing disease, and over time the use of 
hospice and palliative care facilities has increased.88 Most 
deaths in ICUs occur after an explicit decision to withdraw 
or withhold treatments.89

Before the mid-20th century, the concept of beneficence 
in the eyes of physicians was strongly tied to preventing 
death. Ethical distinctions between acts of omission (“let-
ting die”) and acts of commission (“killing”) were and 
remain confusing at best. Worse, physicians faced threats 
of criminal punishment if a patient’s death resulted from 
withdrawal of medical treatments.90 In 1976, the case of 
Karen Ann Quinlan established that patients have a right 
to forgo invasive treatments, even if lifesaving, and that sur-
rogate decision makers could ask for withdrawal of lifesav-
ing therapies if the surrogates could show that the patient 
would not have wanted them.91 The right to forgo lifesaving 
treatments was later extended in the cases of Claire Convoy 
and Nancy Cruzan to include any treatment if the patient 
refused it or if clear and convincing evidence indicated that 
the patient would have refused therapy if he or she could 
speak for himself or herself.76 These decisions were revisited 
and reconfirmed in the tragic case of Theresa Schiavo in 
2005.92

Arguments that withdrawing or withholding life-
sustaining therapy does not violate rules against killing 
patients are based on ethical differences between killing 
and letting die, and between acts of commission (e.g., lethal 
injection) and acts of omission (e.g., withdrawal or with-
holding of ventilator therapy).93 Because such distinctions 
are confusing to both physicians and patients, a principle of 
proportionality is often applied when withholding or with-
drawing treatments.94 In this principle, treatment is indi-
cated to the extent that it is likely to present more benefits 
than burdens to the patient based on the patient’s percep-
tion of such medical, social, and psychological benefits and 
burdens. Of course, competent patients still always have 
the right to refuse therapy, even if lifesaving and otherwise 
indicated.

Two common settings in which anesthesiologists may 
be involved in withdrawing or withholding life-sustaining 
interventions are the ICU and the operating room before 
organ donation after cardiac death (DCD). In both cases, the 
issues and principles of withdrawing or withholding treat-
ments are the same.

Withdrawal of life-sustaining interventions heralds the 
final phase of end-of-life care, and it is a socially critical 
phase in the life of the patient and family. Terminal care 
requires special knowledge and experience on the part of 
the physician. It requires expertise in medically supportive 
therapy, management of problematic symptoms, knowl-
edge about physiologic changes in the dying patient, sup-
port and counseling of patients and families, understanding 
and respect for the patient’s autonomy and religious and 
cultural practices and beliefs, the ability to work within 
complex healthcare teams, the ability to communicate well, 
and empathy. Anyone intimately involved in care of the 
dying patient should also be intimately familiar with ethical 
and legal standards.

Withdrawal of life-sustaining treatment begins with an 
assessment of the individual patient’s physiology, level of 
dependence on therapy, degree of consciousness, prefer-
ences regarding sedation and analgesia, and preferences 
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regarding privacy and level of involvement of family and 
other loved ones. All the patient’s treatment orders should 
be reviewed to meet the new treatment goals. Treatments 
promoting the patient’s comfort should generally be con-
tinued, whereas those directed only at physiologic mainte-
nance may all be withdrawn. Family members and others 
attending the patient at the end of life should be educated 
about physical and mental changes they can expect to 
see as treatments are scaled back, including the possibil-
ity that death will not occur imminently once support is 
withdrawn.95

Several interventions have ethical implications and 
deserve special consideration—fluid and nutritional man-
agement; the administration of sedatives and narcotics that 
have the potential to hasten death; the administration of 
neuromuscular blocking drugs; and deactivation of pace-
makers, ventricular assist devices, and implantable cardio-
verter-defibrillators (ICDs).

The issue of fluid and nutritional support is controver-
sial. Burdens associated with continuation of fluid and 
nutritional support include prolongation of the dying pro-
cess, and complications and suffering from placement and 
maintenance of intravenous or enteral access (or both). 
However, feeding and hydration may have important con-
notations for family members and members of the health-
care team by allowing a sense of nurturing and mitigating 
feelings that they are “abandoning” the patient.95

Pain, dyspnea, and depression are all common symp-
toms that cause suffering in the dying patient. Alleviating 
pain and dyspnea carry the risk of hastening death. Medi-
cal, legal, and religious authorities have all clearly accepted 
the principle of “double effect,” in which an action intended 
to produce a benefit for the patient produces not only the 
expected benefit but also the potential for significant harm. 
It is entirely ethical and legal to administer high doses of 
pain medication and sedatives for the intended effect of 
relieving suffering, even if the treatment has the side effect 
of hastening death. However, to administer any medication 
with the explicit intention of hastening death is euthanasia, 
and not medical therapy.95!

TERMINAL SEDATION

“Terminal Sedation,” also known as “deep continuous 
sedation” (DCS), is an ethically controversial end-of-life 
strategy for patients who are suffering intolerable symp-
toms in the last stages of dying, and who do not respond 
well or completely to sedatives or pain medications that are 
being administered “as needed” in response to symptoms. 
In DCS, a decision is made with the patient or their appro-
priate surrogates to forgo reactive treatment of symptoms 
and to employ intravenous sedative/analgesic infusions 
with the intention of rendering the patient permanently 
unconscious until death occurs, but without the inten-
tion of causing death. While the goal of DCS—relief of 
 suffering—is a laudable one, ethical questions nevertheless 
persist: the practice is plagued by vague and nonstandard-
ized terminology and practice, a lack of outcomes research, 
an uncomfortable confusion with PAS and euthanasia, 
misunderstanding of the principle of double effect, and cul-
turally diverse philosophies about the role of suffering and 
transcendence in the meaning of human life.96 Opponents 

suggest that DCS is merely euthanasia in disguise, invented 
to circumvent legal sanctions and moral objections. Some 
ethicists have argued that DCS permanently deprives the 
patient of morally relevant aspects of “personhood” and 
therefore represents a form of killing. Disturbing studies 
show that many physicians employing DCS actually do 
intend to hasten death.97,98

A particularly controversial aspect of DCS is whether 
it can and should be allowed when the patient is suffer-
ing from severe and intractable existential suffering: fear, 
loneliness, anxiety, spiritual crises, and so forth. Profes-
sional guidelines regarding DCS and existential suffering 
at end of life differ greatly in their recommendations: the 
American Academy of Hospice and Palliative Medicine99 
and the American College of Physicians100 do not make 
specific statements about DCS in existential suffering; the 
AMA Council on Ethical and Judicial Affairs opposes DCS 
for existential suffering;101 the Royal Dutch Medical Asso-
ciation102 and the Harvard University Community Ethics 
Committee103 support the use of DCS in cases of existential 
suffering; and the Veterans Health Administration does 
not exclude it, but weighed against use of DCS for existen-
tial symptoms in their discussions.104 Even more questions 
arise when DCS is instituted in pediatric patients.96!

NEUROMUSCULAR BLOCKING DRUGS

Neuromuscular blocking drugs have no anesthetic, analge-
sic, or sedative properties. Such drugs should not be initiated 
if withdrawal of ventilatory support is anticipated. Paralyz-
ing the patient to comfort the family so that they see no dis-
turbing movements or respirations as the patient dies is not 
justifiable. Even worse, it can mask symptoms and signs of 
distress and can thus prevent relief of suffering during the 
dying process.95 When withdrawal of ventilator support is 
anticipated in a patient already receiving such drugs, they 
should be withheld in all but extraordinary cases.105,106!

IMPLANTABLE CARDIAC DEVICES

When a patient who has a cardiac device requests with-
drawal of life-sustaining interventions, questions can arise 
about whether it is ethical to deactivate or even explant 
such devices at the patient’s request. In the case of ICDs, 
the question might well be whether it is ethical to continue 
such therapy in a patient who has opted for palliative care. 
Recent studies provide concerning information: in the 
MADIT II trial, only 15% of patients who died had their ICD 
deactivated, after receiving “many” shocks at the last days 
of their lives.107 A post-mortem device interrogation study 
indicates that 31% of patients received shocks in the last 24 
hours of life.108 It is likely that patients receiving shocks in 
the final hours of their lives may be unable to communi-
cate that they are suffering this painful experience and ask 
to have it stopped. In another study, only 27% of patients 
had discussed deactivation of the ICD at end-of-life,109 rais-
ing concerns that failure to deactivate the device was due 
largely to failure of physician-to-patient communication 
that this was possible and should be considered. In some 
cases, physicians may lack the expertise or equipment 
to promptly deactivate such devices when inappropriate 
shocks are being delivered.110
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Some experts have said that that these devices must be 
treated differently from other medical interventions because 
by virtue of implantation they have become a “biofixture,” 
or literally a part of the patients themselves.111 Such argu-
ments are difficult to sustain when we consider that many 
people undergo implantation of medical devices and subse-
quent explantation of them when the devices are no lon-
ger working or do not serve the patient’s purpose. Common 
examples include artificial joints, intraocular lenses, medi-
cation delivery devices, and orthopedic hardware. Further-
more, these devices are never uniquely a part of the patient 
in the same sense as DNA or their native organs. In fact, 
the ethical distinction between disabling a pacemaker in 
a pacer-dependent patient and turning off a ventilator for 
a ventilator-dependent patient is minimal if the request 
comes from a competent patient or the surrogate decision 
maker. Both actions involve discontinuance of artificial 
therapies that the patient no longer desires, and both may 
be followed by rapid death.

Consensus statements and guidelines by the Resuscita-
tion Council of the UK, British Cardiovascular Society, and 
National Council for Palliative Care,112 the European Heart 
Rhythm Association, and Heart Rhythm Society,113 and 
the Canadian Cardiovascular Society114 all recommend 
discussion with the patient of deactivation of implantable 
cardiac devices in end-of-life care.

The presence of a do-not-resuscitate order should not be 
taken as an automatic request by the patient to discontinue 
implantable device therapy. As with other end-of-life thera-
pies, discontinuance of such devices should include due 
consideration of whether the decision is made by a compe-
tent patient and with full informed consent. Management 
of discontinuance of device therapy should always include 
planning for treatment of distressing symptoms and admin-
istration of appropriate comfort measures.!

PHYSICIAN-ASSISTED SUICIDE AND 
EUTHANASIA

PAS is defined as the provision of medication or prescriptions 
by a physician to a patient at their specific request for the 
explicit purpose of ending their life. PAS requires a patient 
who is both competent and capable of communicating the 
request, as well as capable of self-administration. Euthana-
sia is defined as the administration of medication by some-
one other than the patient for the express purpose of causing 
death in the belief that this would be best for the patient, but 
not necessarily at the specific request of the patient. Both 
practices differ ethically from withdrawing or withholding 
life-supporting medical treatments. In withdrawal or with-
holding of life-supporting treatment, the primary intention 
is to discontinue treatments that are causing suffering with 
an understanding that death may or probably will result. 
In PAS and euthanasia, the primary intention is to cause 
death, which secondarily ends suffering.

Currently, euthanasia is legal only in the Netherlands, 
Belgium, and Luxembourg. Some confusion exists about 
the status of euthanasia in Colombia, which has been 
labeled as allowing “euthanasia,” but appears in fact to 
have legalized PAS, reflecting a common misconception in 
the press about differences between the two practices.115 
In the United States, euthanasia remains illegal regardless 

of circumstance, but PAS is legal as of 2018 in the states 
of Oregon, Washington, Montana, Vermont, Colorado, 
California, and the District of Columbia. It narrowly missed 
ratification in New Mexico after being passed by both state 
houses in 2017, and it passed the Hawaii State House of 
Representatives in March of 2018. It is also under consid-
eration in other states. Thirty-seven states have specific 
laws that make PAS illegal, and four states have no specific 
laws regarding PAS.116 Internationally, PAS is legal only 
in the Netherlands, Belgium, Luxembourg, Germany, and 
Switzerland.117

Supporters of PAS argue that the right to privacy and 
respect for autonomy support a patient’s right to deter-
mine the time, location, and circumstance of his or her 
own death. Patients consistently rate loss of autonomy 
and control, inability to pursue previously valued activi-
ties, and loss of dignity as the major concerns at the end of 
life. Adequate control of pain, anxiety, dyspnea, and other 
symptoms at the end of life remain a challenge to the medi-
cal profession, thereby fueling the desire for a means to 
end life when suffering cannot be controlled. Opponents 
argue that PAS “medicalizes” death, overly idealizes the 
physician-patient relationship, ignores possible personal 
and professional conflicts of interest, and leads to erosion 
of trust between dying patients and their doctors. Although 
many ethicists acknowledge that individual circumstances 
may make assisted suicide an ethically permissible action, 
most express concerns about potential abuse. Vulnerable 
members of society, such as the poor, old, and handicapped, 
could be pressed by financial and social factors into a sui-
cide option in preference to palliative care. An additional 
argument against PAS or legalized euthanasia is that these 
approaches could provide solutions to the medical, social, 
and economic problems common to older and poor patients 
that are simpler and less expensive than seeking and requir-
ing more difficult but definitive remedies.

Twenty years have passed since Oregon legalized and 
enacted PAS in 1997 and the Netherlands legalized both 
PAS and euthanasia, and significant data now provide 
some insights into whether these concerns about PAS and 
euthanasia are materializing. In recent polls, more than 
two thirds of the U.S. population polled favored legalizing 
PAS, and approximately 70% favored legalization of eutha-
nasia.118 The percentage of U.S. oncology patients favoring 
a PAS or euthanasia option in end-of-life care is approxi-
mately 65%,119 whereas physicians frequently involved in 
end-of-life care, such as intensive care specialists, oncolo-
gists, and palliative care specialists, are the most uniformly 
opposed specialists.120 This finding represents a significant 
discordance between physicians and their patients.

In Oregon, where PAS has been legalized for the lon-
gest period in the United States, data from 2015 (the most 
recent year available) remain consistent and show that 
patients who requested PAS were more likely to be white 
and had generally higher economic status and education. 
More than 99.2% were insured, and 92.2% were enrolled 
in hospice care. Most were more than 65 years old (78%), 
and 72% were suffering from cancer. As of 2015, 36% of 
patients receiving prescriptions for PAS (a total of 1545 
patients over 20 years) never used them and ultimately 
died of their underlying disease—with many surviving sig-
nificantly longer than predicted. More than 92% of patients 
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enrolled in the Oregon program cited loss of autonomy as a 
primary reason for pursuing the option.121 Some authors 
have suggested that the possession of a means to end their 
lives legally and humanely prevented “preemptive” suicides 
that could have occurred earlier and thus may have pro-
longed lives.122

Concerns regarding abuses of PAS and euthanasia will 
undoubtedly continue, but thus far, evidence of systematic 
abuse is lacking in places where PAS is legalized and regu-
lated. As the population ages and patients desire greater 
control over end-of-life care and circumstances, debate over 
PAS and euthanasia in the United States can be expected to 
continue to grow.!

ETHICAL ISSUES IN ORGAN TRANSPLANTATION

Two issues critical to vital organ transplantation that con-
front anesthesiologists are the concept of brain death and 
the linkage of withdrawal of life-sustaining therapies with 
organ retrieval and transplantation after cardiac death 
(DCD).

Brain Death
Before the 1960s, death was defined as the moment when 
the heartbeat stopped and respirations ceased. Advances in 
cardiopulmonary resuscitation and mechanical ventilation 
then made it possible to postpone death, seemingly indefi-
nitely. In 1968, the Ad Hoc Committee of the Harvard Med-
ical School proposed redefining death as the point at which 
all cardiorespiratory function had irreversibly ceased, or 
all function of the whole brain had irreversibly stopped 
(brain death).123,124 The committee gave two explicit rea-
sons for redefining death. The first was to allow patients to 
be declared dead and not maintained on machines—thus 
limiting expense; reallocating medical resources to other, 
salvageable patients; and allowing the social rituals sur-
rounding death to occur. The second was to allow the dona-
tion of vital organs before circulation stopped.

Declaration of death further carries nonmedical conse-
quences, such as the process of mourning, initiation of any 
criminal prosecutions, inheritance, taxation, and burial 
concerns. It was thus considered important that determi-
nations of death follow consistent rules across state bound-
aries, and the National Conference on Uniform State Laws 
issued the Uniform Definition of Death Act in 1980, which 
was adopted by the states.124

The public has been slow to accept brain death, in part 
because it requires complete trust in physicians and ignores 
indicators of death that the public already understands. To 
nonphysicians, brain-dead donors are superficially indis-
tinguishable in many ways from living persons, and non-
physicians must therefore rely completely on the physician 
for both accurate and honest information of a loved one’s 
death. Recent court cases challenging declaration of death 
in patients who clearly did meet standard brain death crite-
ria, such as that of Aden Hailu in Nevada, illustrate contin-
ued public uncertainty.124

Medical standards in diagnosing brain death are rela-
tively straightforward, although variations in the defini-
tion of death itself persist throughout the United States.124 
In the United States, medical standards require demon-
stration that, in the absence of drugs, paralytic agents, 

hypothermia, and other reversible conditions that mimic 
loss of brain function, no cortical or brainstem function is 
present. The diagnosis is usually made either clinically, by 
demonstrating that cortical activity and brainstem reflexes 
are absent, or by radiographic studies demonstrating the 
complete absence of cerebral blood flow.

Although brain death is a social and not a biologic defi-
nition of death, medical, ethical, theological, and legal 
experts generally agree that brain death adequately defines 
a condition in which a person with ethical and legal rights 
and moral standing ceases to exist and should no longer be 
treated as though alive. Expensive medical interventions 
can be discontinued without legal ramifications, and vital 
organs can be donated for transplantation if the patient or 
the surrogate decision maker agrees.

Before assuming care of a brain-dead organ donor, the 
anesthesiologist is obligated to review the chart for docu-
mentation of the declaration of brain death and the criteria 
on which it was based. If any questions exist about the diag-
nosis, organ donation should be postponed until the anes-
thesiologist is satisfied that these concerns are addressed.!
Donation after Cardiac Death
DCD occurs when a patient wishes to have life-sustaining 
medical therapies withdrawn and also wishes to proceed 
with vital organ donation after death. Controlling the time 
and place of death so that timing of organ donation can be 
optimized has obvious medical and ethical advantages. The 
decision to donate organs is made before death, thereby 
allowing time for discussion and informed consent. Organ 
ischemia time can be minimized. The dual decision to with-
draw life-sustaining interventions and donate vital organs 
after death can create ethical conflicts, however. When a 
dying patient becomes an imminent organ donor, the risk 
is that the patient’s interests will be minimized or ignored in 
favor of the organ recipient.

The National Academy of Medicine reviewed DCD in 
1997125 and 2000126 and found serious ethical questions, 
such as determining how quickly after asystole organ dona-
tion can begin and whether medications can ethically be 
administered to the donor before death that are solely for 
the purpose of organ preservation.

Ethical, theological, and legal principles prohibit us 
from killing one person to benefit another, but the point at 
which actual death has occurred in DCD donors is unclear. 
Although expedient donation is the very purpose of DCD, 
doctors must never sacrifice any living patient in the pro-
cess or even take significant risks of doing so; the mistrust 
this would engender among the public could place the 
entire concept of DCD at risk by reducing potential donors 
and ultimately harming future potential organ recipi-
ents.127 Loss of consciousness occurs quickly after asystole, 
but brain function can continue for some time, and irre-
versible brain injury may not occur for many minutes. Yet 
some protocols call for organ retrieval to begin only 2 min-
utes after circulation has stopped, and in at least one insti-
tution, organ harvest is allowed to begin within seconds of 
cardiac arrest.128 Scientific and philosophic uncertainty 
exists about when death is complete—this could even lead 
to accusations that physicians deliberately kill patients to 
obtain organs for transplantation. Mistakes have occurred 
in some cases of brain-dead organ donors for which clear 
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clinical criteria exist; DCD organ donation is potentially 
even more prone to error because no such clinical guide-
lines are universally accepted.129

Donation of vital organs after brain death and DCD are 
both ethical and legal, but the interests of the dying patient 
must be absolutely protected until after death has occurred. 
Anesthesiologists can play a vital role in the organ donation 
process by helping hospitals develop reasonable and ethi-
cal policies for the management of brain-dead donors and 
DCD donors. Every anesthesiologist should be thoroughly 
familiar with brain death criteria and should review the 
process of brain death determination before accepting care 
of a brain-dead donor. It is inappropriate for anesthesiolo-
gists to be involved in organ DCD unless they have exper-
tise in the relevant ethical, legal, and medical issues and are 
experienced in end-of-life care.!

Research Ethics

HUMAN SUBJECT RESEARCH

The premise that the physician always puts the best inter-
ests of the patient first can be jeopardized when research 
objectives enter the doctor-patient relationship. Human 
subjects are asked to put aside their own interests to ben-
efit some future, hypothetic group of patients. In extreme 
cases, the patient becomes a research “object” who will not 
benefit personally from the experiment at all. Two examples 
include experiments in healthy subjects and phase I cancer 
trials in terminally ill patients in which the goal is to deter-
mine the toxicity of treatment—not remission, palliation, 
or cure.

Human subject research must balance many conflict-
ing interests, such as the needs and rights of the research 
subject, the hypothetic interests of future patients, and 
the physician’s financial, professional, and personal goals. 
Academic or corporate advancement, personal prestige, 
and financial incentives may be disincentives to research-
ers who diligently protect patients’ interests or who remain 
objective in designing protocols and analyzing and report-
ing their findings. Thus, human subject research is more 
closely regulated, supervised, and controlled than any 
other medical endeavor.

Regulation of research began after World War II, with 
the Nuremburg Code and the Helsinki Declaration outlin-
ing the ethical obligations of physicians engaged in human 
research. The United States was slow to awaken to the 
parallels between the concentration camp experiments 
and the sometimes gruesome treatment to which they sub-
jected their own subjects in similar trials.130 In the years 
that followed the Doctors’ Trial at Nuremburg, Fox131 and 
Beecher132 found that researchers were aware of the stan-
dards set at Nuremberg but regularly did not comply with 
them. In 1974, the National Research Act established the 
National Commission for the Protection of Human Subjects 
of Biomedical and Behavioral Research, out of which the 
modern institutional review board was born.

The ethical conduct of human subject research follows 
three principles: (1) respect for autonomy and the obligation 
to protect subjects with limited autonomy; (2) beneficence, 
with obligations to minimize risks, maximize benefits, and 

ensure that the research design is scientifically sound; and 
(3) justice, the obligation to treat each person with regard 
to what is morally right and to ensure fair distribution of 
benefits and burdens.

In addition to the comprehensive presentation to 
research subjects of the risks and benefits of procedures or 
medications to which they will be subjected, disclosure must 
include the possibility of commercialization of the results, 
financial interests of the researchers, and any other actual 
or perceived conflicts of interest on the part of researchers 
and their institutions and sponsors. Subjects must be free 
to refuse or end participation at any time without penalty. 
Situational coercion, in which subjects feel that they are not 
truly free to refuse, should be avoided or mitigated. Exam-
ples of situational coercion include prisoners whose terms 
and experiences of incarceration may be affected by their 
decision to participate or refuse, and hospitalized patients 
who may believe that their care could be compromised if 
they do not cooperate with researchers.130

Monetary or other inducements to participate in research 
are probably permissible if they do not undermine the 
freedom of the subject to refuse under reasonable circum-
stances. Significant monetary awards may have adverse 
effects on the autonomy of subjects and may negatively 
affect the scientific quality of the research. If remuneration 
is high, for example, subjects could conceal factors that 
would otherwise disqualify them from participating, thus 
compromising the research results and exposing them-
selves to greater risks.

Researchers are obligated to maximize benefits and 
minimize potential harms, including physical, psychologi-
cal, social, legal, and financial harms. The research must 
address a question of significant value to justify the level of 
risk and must follow the approved protocol. Findings must 
be promptly and accurately reported. The research must be 
terminated immediately if it is suspected to be harmful to 
the participants.

Anesthesiology research often involves the treatment or 
prevention of unpleasant symptoms, such as pain and nau-
sea. When effective treatments are well established, such 
studies should be restricted to comparison of treatments 
with known efficacy, not placebo-controlled trials, and 
“escape” analgesics or antiemetics must be provided on the 
patient’s request.

No population group should be unfairly subjected to 
research without having equal access to its benefits. Finally, 
the interests of the individual must always prevail over the 
interests of society.

Children as Research Subjects
Children are particularly vulnerable as research subjects 
because they may lack the ability to make mature decisions, 
are subject to the authority of others, may defer to their par-
ents and others in ways that mask underlying dissent, and 
may have conditions requiring immediate decisions not 
consistent with informed consent.133 Children’s rights are 
frequently undervalued, whereas parental authority may 
be overvalued. Studies show that even children with deci-
sion-making capacity are often excluded from the consent 
process by both parents and physicians.134

If a minor child is “able” to assent, then assent must 
usually be obtained in addition to the consent of any legal 
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surrogate decision makers. In the United States, federal law 
requires assent of any minor age 7 years and older to partic-
ipate in medical research. Particularly for research in which 
no substantive individual benefit is expected, many ethicists 
believe that a child’s dissent must always be honored.134,135!

ETHICS OF ANIMAL RESEARCH

The animal rights movement in the United States has 
gained significant momentum since the 1980s, following in 
the wake of the U.S. civil rights movement and paralleling 
increasing awareness and concerns about the human impact 
on the environment and other animal species. In 1959, Wil-
liam Russell and Rex Burch published their sentinel book 
regarding the ethics of animal research, The Principles of 
Humane Experimental Technique, introducing the concept 
that humane treatment of animals was not merely an ethi-
cal imperative, but absolutely necessary to high- quality 
research.136 Federal legislation protecting animal welfare 
began with the Laboratory Animal Welfare Act of 1966. In 
1985, the Health Extension Act and amendments to the Ani-
mal Welfare Act required the establishment of Institutional 
Animal Care and Use Committees, which oversee conditions 
of laboratory animals; review and approve animal research 
protocols; educate and train investigators in ethical issues 
and aspects of animal handling such as anesthesia, analge-
sia, and euthanasia; and act as community liaisons.

Some researchers deny that animal experimentation 
could be subject to any moral reservations and assert that 
medical advances have been and continue to be completely 
dependent on continued animal research. Many animal 
welfare activists insist on the moral equivalence of animal 
experimentation to that of human experimentation and 
accuse researchers of being blind to or, even worse, actually 
unmoved by the suffering of animal subjects. The simplicity 
of these polarized views does not do justice to the complexity 
of the issues.

Advances in the understanding of animal cognition led 
most biologists to believe that many, if not all, animals are 
capable of feeling pleasure, pain, anticipation, and fear, and 
thus experience both enjoyment and suffering. Many bio-
ethicists state that the higher animals therefore have ade-
quate awareness to possess moral standing, although how 
much moral standing is intensely debated.137,138 Allowing 
animal suffering as a result of pain, fear, sickness, or poor 
standards of care is a moral harm that must be avoided, 
mitigated, and weighed heavily against the benefits it pro-
duces. Ethicists maintain that cruelty to animals is immoral 
and that animals should be protected from it, not merely 
because they have moral standing, but because he who is 
cruel to animals is more likely to be cruel to humans.139

Researchers have obligations to provide clean and 
humane conditions and appropriate veterinary care for 
animal subjects. Researchers should mind the “Three Rs”—
replacement, reduction, and refinement—that is, use ani-
mal subjects only when necessary, minimize any suffering 
incurred in the study, and seek nonanimate replacements 
for animal subjects.99 Mediocre or repetitive research using 
animal subjects should not be allowed. It is the responsi-
bility of the medical and scientific community to continue 
aggressively to seek and promote alternatives to the use of 
animal subjects.139!

PHYSICIAN PARTICIPATION IN EXECUTIONS

U.S. professional organizations for physicians have consis-
tently stated that physicians’ participation in executions 
is unethical, yet many physicians admit that they would 
agree to be involved. The role of physicians in euthanasia 
and executions is of particular concern to anesthesiologists, 
who have been identified as ideal candidates for duties that 
involve killing because of their particular professional skills. 
Arguments in favor of physicians’ involvement in execu-
tions usually cite the principle of beneficence in allowing a 
humane death.

Historically, however, beneficence arguments have led to 
“slippery slope” justifications for physicians to be involved 
in the killing of persons who have never faced an accuser 
or had a fair hearing—such killings have included persons 
with physical or mental handicaps and other “social flaws” 
for the “benefit” of the individual and of society as a whole. 
Once physicians accept a beneficence argument for partici-
pating in executions, it is difficult ethically to draw the line 
at participating in other state-sponsored activities, such as 
torture, coercion, and “medical incarceration,” because 
these activities are also usually defended as being beneficial 
to society.140

When physicians agree to participate in an execution, 
they act as agents of the state while appearing to act on 
behalf of the “patient.” This situation can lead to eventual 
erosion of public trust and respect. It also at times undoubt-
edly leads to physicians’ participation in the killing of inno-
cent persons.141

To avoid intolerable self-condemnation, virtually all exe-
cutioners undergo “moral disengagement” in which they 
dehumanize the convicts and devalue their lives, thereby 
deflecting moral responsibility for the execution away from 
themselves by blaming juries, judges, governors, and “the 
law” rather than accept the responsibility they share in end-
ing the prisoner’s life.142 It is difficult to reconcile the medi-
cal profession’s overt ethical imperatives of valuing human 
life, respecting individuals, and accepting personal moral 
responsibility with participation in a process that requires a 
rejection of these very values.

In 1980, the AMA issued an opinion that physicians’ 
involvement in capital punishment is unethical and defined 
“participation” broadly as including not only actions that 
themselves would lead to the death of the condemned but 
also any activity that assisted, supervised, or contributed to 
another’s being able to do so.143 However, no direct sanc-
tions of any participating physician were addressed. In 
2010, the American Board of Anesthesiology became the 
first organization of physicians not only to condemn partici-
pation in capital punishment as unethical but also to state 
that physicians who were certified by their board and who 
participated in lethal injection would be subject to disciplin-
ary action that could include revocation of their diplomate 
status.144!

MORAL INTEGRITY—CAN THE PHYSICIAN BE A 
CONSCIENTIOUS OBJECTOR IN MEDICINE?

Anesthesia care of patients can involve ethical contro-
versy, legitimate disagreement, and moral ambiguity. How 
a physician resolves moral conflicts when their personal 
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values run counter to acceptable ethical standards of care 
is a matter of much concern.145,146 Medical professional 
societies recognize the right to conscientious objection in 
medical practice. The ASA, the British Medical Association,   
and the bioethics research institute, The Hastings Center, 
all have issued statements recognizing the physician’s right 
to withdraw from situations in which ethical standards of 
patient care are in serious conflict with his or her personal 
values.147 The ASA specifically recognizes conscientious 
withdrawal from patient care in the case of patients with 
DNAR orders or other directives that limit treatment.25 
These rights have limitations, however. Acceptance of moral 
objections to certain hotly contended issues such as abor-
tion or PAS may be reasonable, but objections to well-
established standards, such as informed consent, are not. 
Moral objections of physicians are also likely to carry more 
weight if they involve concepts that the physician believes 
supports him or her as an ethical doctor, and not just as 
an ethical person, because these concepts are more likely 
to be founded in professionally established standards than 
in personal beliefs.147 When physicians’ personal religious 
and other moral beliefs are allowed to supersede those of 
patients, the result has almost uniformly been barriers in 
health care to vulnerable groups, such as women, adoles-
cents, and the elderly.148,149

In early 2018, the U.S. Department of Health and Human 
Services moved under conservative political leadership to 
strengthen doctors’ rights to refuse to refer patients for legal 
medical treatments that they personally object to, such as  
abortion, transgender treatments, and birth control, for 
example. The AMA has raised concerns that the move both 
combines and illegally broadens laws that have not been 
subjected to public vote. Dr. Lainie Friedman Ross, physician 
and ethicist at the University of Chicago, points out that “it 
is very problematic because it forgets that doctors are pow-
erful individuals and patients are vulnerable. The law is 
all about protecting doctors, not the individuals who need 
the protection—those who are sick and frightened.”150 It 
remains to be seen whether the new rules will withstand 
inevitable legal challenges. In the meantime, a Canadian 
court ruled in the opposite direction, that the requirement 
to refer patients to legal medical treatments in Ontario was “a 
reasonable limit on the religious freedom of doctors, neces-
sary to prevent harm and inequitable access for patients.”150

 Complete references available online at expertconsult.com.
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